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THE USE OF MULTAQA’L-ABHUE IN THE OTTOMAN
MADRASAS AND IN LEGAL SCHOLARSHIP!

Siikrii Selim Has

Of all the compendia of Hanafite law used by jurists and scho-
lars, the Multaqa’l - Abhur of Tbrahim al-Halab®* was probably the
most popular. There are many references to its pre-eminence among
the Hanafite hooks of law scattered far and wide in many sources
but despite its obvious influence we seem to have very little
knowledge either as to how the work came into being or of its aut-
hor. It is all the more curious when we consider the fact that more
than fifty commentaries were written on the Multaga throughout
the Empire and it was used as one of the principal sources during
the compilation of the Majalla, the Tanzimat code of law.

In this article an attempt will be made to show how the Multaga
was taught in the madrasas and how it was used in the courts of
law by the qudis and its contribution to the Mejalle. As it is im-
portant to be aware of the sources from which the Multaga was
compiled, they are given as follows :

1 The following article, with some changes, is taken from <A Study of Ibra-
him al-Halabi with Special Reference to the Multa’qa» a Ph. D. thesis submitted
to the University of Edinburgh in 1981.

2 The author, Tbrahim h. Muhammad b, Ibrahim al-Halabi was born in
Aleppo at about 866/1461 or earlier. He received his early education in Aleppo
and Damascus. Towards the end of the ninth/fifteenth century he left Aleppo
for Cairo which was one of the best centres for Islamic studies. In Cairo al-
Halabi studied tafsir, hadith, figh, gira’a and other branches of Islamic learning.
After completing his studies he went to Istanbul where he held the post of imam
and khafib in various mosques until his death in 956,/1549.

[See A.b. Mustafi Tashkibri-zdda, al-Shaga’iq al-Nu‘maniyya [i Dawlat
al-“Uthmaniyye in the margin of Wafayat al-A“yan (Cairo, 1310 AH.), II, 24.]
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a) The Mukhtasar of Ahmad b. Muhammad b. Ahmad ... b. Abu’l
Husayn b. Abi Bakr (362/972 - 428/1037), known as al-Qudiiri.

h) The Mukhtar of ‘Abdallah b. Mahmud ... Majd al-Din al-
Mawsili (599/1202 - 683/1284).

c) Kanz al-Daga’iq of ‘Abdullah b. Ahmad b. Mahmid, known
as Hafiz al-Din Abu’l Barakat al-Nasafi (d. 651/1253).

d) Wigayat al-Riwaye fi Masa‘il al-Hidaya of Mahmid b. ‘Ubay-
dallah Sadr al-Shari‘a al-Awwal, known as al-Mahbiubi (d. 712/1312).

Two other sources, the Hidaye of Burhan al-Din al-Marghinidni
(511/1117 - 593/1196) and Majma‘ al-Bahrayn of Mugzaffar al-Din
Abu’'l-‘Abbas Ahmad known as Ibn al-Sa‘ati (d. 694/1295) were also
consulted occasionally by the author. The compilation of the Mul-
taga was completed on 23rd Rajab 923/11th September 1517.

A — The Multaga as a Text-Book in the Madrasas

The Ottoman madrasa system had fully evolved when the Mul-
taga was compiled by Tbrahim al-Halabi. The greater part of the
energy expended within these scholarly establishments was devoted
to the study of the Qur’anic sciences and their various branches. Of
these figh was to be of particular importance, for the madrasa was
the training ground for two careers in particular, that of the jurist
and that of the teacher, and the study of figh was the basic occupa-
tional training for the legal career. It was divided into two separate
diseiplines, wsil and fura; the bases or principles of law were ter-
med the wsiil al-figh® and the disciplines derived therefrom, the fura‘.

As the greater majority of the population in the Ottoman state
was Hanafite, the text-books of this rite served as main reference
books in the madrasas. In the provinces, where there were large num-
bers of non-Hanafites, the text-books of other rites were also used
for the same purpose. In Iraq, for example, besides Hanafite works,
Shafiite works were also used, such as the Main al-Ghaye wa’l-Taqg-

3 The science of ugil al-figh has been defined by the doctors as «the science
of the principles whereby one reaches figh in the true way.» See N.P. Agnides,
Mohammedan Theories of Finance, Lahore, 1961, P. 4.
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rib* and a commentary on the same work by al-Katib al-Shirbini (d.
977/1569), alongside another commentary by Ibn Qasim al- Qazz d.
918/1512), and its supercommentary by Ibrahim al-Birmawi (d.
1106/1694)°,

Although in a broad sense the mudarris was free to teach the
text-book of his choice, sometimes texts had already been prescibed
by the founder of the wagf or its mutawalli. The teacher was thus
restricted in his choice of text, many of which were often provided
for the use of the instructor®. Indeed in some cases text-books were
prescribed by the Sultan, most probably with the aim of maintaining
some uniformity in legal training throughout the state. An imperial
decree issued in the sixteenth century gives the list of text-books gi-
ven to the teachers, to be used in the madrasas’. Naturally the law
books named in the list are entirely Hanafite works such as the Hi-
daya the Nihaya, the Ghayat al-Bayan, the Qadikhan, ete.

In the early period, the most popular books taught in the mad-
rasas were the Hidaya, the Wigaye and the Mukhtasar of al-Qudiri®.
Uzuncarsih also includes the Kanz al-Daga’iq’. These four main
works, which were used as sources for the compilation of the Mul-
taga, were to be rendered largely redundant in practice by the adop-
tion of the latter as a basic text-book of Hanafite law.

While it is quite true that the Multaga supplanted the preceding
generation of legal text-books, this process was necessarily a slow
one for a number of reasons. The conservative nature of the madrasa
was not conducive to the acceptance of new works. First was the fact
that the curriculum in many institutions had been prescribed for pos-
terity by the founder, a fact which necesslta.ted the retention of the
old works. Secondly, teachers generally ‘,ended to teach those texts

4 By ‘Ali b. al-Husayn b. ‘Ali al-Isfahini Aba Shuja‘’ Taj al-Din (d.
593/1196), see C. Brockelmann, Geschicte der Arabischen Iﬂttemtur, (GAL),
Leiden, 1937-49, G1, 392.

‘A. al-Hilali, Tarikh al-TaTim [¥1-Irag ﬂ’!-‘Ahd al-“Uthmani (Baghdad, 1959),
p. 99. il

6 M. Bilge, Ilk Osmanl Medreseleri, (Istanbul, 1984) p. 63.

7 Ibid, same page.

8 Ibid, pp. 48, 49.

9 See I.H. Uzuncarsili, Osmanl: Devletinin Ilmiye Teskilat, p. 4.
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they themselves had studied. It would seem probable that the intro-
duction of a new work into the syllabus could be accomplished only
when the text had been taught to sufficient students to create a corps
of teachers who would, in their turn, teach it as a text. Thus it can
be seen that a text would require several generations hefore it could
gain a dominant position and even then would not be to the complete
exclusion of the older texts. However, despite all these obstacles to
its adoption as the standard work of Hanafite legal practice, it is
certain that by the seventeenth century the Multaga had gained
widespread recognition. '

~ In one of the earliest European sources to describe the Ottoman
educational system, Toderini makes mention of this work :

Il en parut un autre plus étendu plus complet sous le Sultan
Soliman Ter. Ce code fut compilé avec beaucoup de méthode
par Ibrahim d’Alep, nominé Moltaki Alabhar, ou la réunion
de mers, pour avoir rassemhblé tout ce qu’avoient écrit
Coduré, Mokhtar, Vakaiat, Hadaiah, habiles jurisconsultes?®,

Hajji Khalifa, one of the prominent figures of the seventeenth
century, whilst giving the account of his career as a teacher, points
out the place of the Multaqa among the other text-books in the
madrasas and states :

. meanwhile my pupils had heen having lessons on the
elements of accidence, Fanari and the Shamsiyya on logic,
Jami, the Mukhtasar, the Fard’id, the Multaga and the
Durar.

Al-Hilalt notes the constant use of the Multaga in Iragi mad-
rasas during the Ottoman period, a fact which indicates the re-
cognition given to the work not only in the madrasas of the Capital
but also in those of more distant provinces™. .

10 L. Toderini, Letiérature Turchesca, tr. into French by Courrand (Paris,
1789), I, 41.

11 Hajji Khalifa, Mizan al-Hagq, Eng. Trans. G.L. Lewis, The Balance of
Truth, (London, 1957), p. 141.

12 All-Hilali, op. cit., p. 99.
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The Multaga had become the standard text-book throughout
the Empire by the beginning of the nineteenth century. The author
of the Qamis al-A‘lam was to note :

The work of al-Halahi contains the whole of the knowledge
of the science of figh in an easy and fluent style; and in
our present time it is accepted as a text-book throughout
the Ottoman state and is found currently in the hands
of the students®®

Lybyer in the chapter on Ottoman legislation states :

Mouredgea D’Ohsson took the Mulieqa as the basis of
his excellent work Tablcuu général de’VEmpire Othoman
and gave the translation of it with its comments to which
he has added observations of great value, bhased on histo-
rical studies on his investigations during many years’
residence in Turkey*:.

In his account of the medrasas and their curriculum D’Ohsson
names the chief text-books and gives priority to the Multaga in the
branch of jurisprudence : «On étudie la jurisprudence dans Multaka,
Durer, Tewzihh, Telwihh etex»?®.

The Muliaga was also one of the main works taught in the
Ottoman Palace School® which no doubt reflected the curriculum
of the ordinary madrasas in its choice of text-books.

Finally, it must be added that most of the commentators on
the Muliaga were actually teaching it. For example, the author
of Ghawwas al-Bihar, Darwish b. Ahmad al-Rimi states that he
was teaching the Muliaga to his students'’. The date of his com-
mentary’s composition, 1654-55, shows us that the Muliaga had

13 8. Sami, Qamis al-Alam, I, 568.

14 A H. Lybyer, The Government of the Ottoman Empirs m the Time of
Suleiman the Magnificent, Cambridge, 1913, p. 153.

15 M.D.'Ohsson, Tableaw General de L’'Empire Othoman, Pans, 1788-91,
11, 469.

16 B. Miller, «The Curriculum of the Palace School of the Turkish Sultanss,
in The MacDonald Presentation Volume, (Princeton, 1933) p. 314.

17 See Ghawwas al-Bihar, Ms. in Siileymaniye, Halet Efendi, No. 114.
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taken its place in madrasa curriculum by this date. Such commen-
taries seem to be essentially the formal reduction of a mudarris’
teaching notes in the form of a text-book. The very number of such
commentaries, well over fifty, attests to the extensive use of the
Multaga which began during the lifetime of its author and lasted
for almost four centuries. However, it should be pointed out that
while those authors who describe the madrase system all note
the supremacy of the Multaga, many also note the existence of
its predecessors, a fact which would indicate that these still held
a place on the syllabus.

The Multaga's influence can also he seen in the popular
catechisms of religion (%lm-i hal) and compilations of a similar
nature. For example a seventeenth century work, known as the
Kitab al-Ustuwani'® relies heavily on the Multaqa, a great deal of
the text being merely al-Halabi’s prose translated into Turkish.
However, we may also observe a certain amount of reliance on
alternative works, such as al-Halabi’s commentary on the Munyat
al-Musalli, the Bahr al-R&’iq, the Siraj al-Wahhaj, the Hidaya and
its commentaries. At the end of every case (mas’ala) the source
of information is given, as for example, in the chapter on «Actions
which invalidate prayer», which he enumerates as follows, citing
his source :

Gedel Ol ol (67 gl Odtwan by O &1 OY gl 6k oy
,_)l_)'g_o.:‘_;:lo c_}a.:{l_)f,éw'lij.kgq(:@q-luﬁda-b\
J‘ﬁ oad:ln 4 L':.Lq.;‘ C."Iﬁ QJ._:P Elialel
Ogrz-ly adllil 5 AWl anzdl Gz Oﬁ_l okizwl il
ol o%“\.hb.!'l}a:é:ln ¢ Slass
18 This is the work of Ustuwiani Muhammed Efendi (1608-1668) who was a
wa‘iy in Istanbul. According to him the practices of sama‘ and rags of the sufis
are unlawful, His attitude towards sufism and their practices is similar to that
of al-Halabi. Although he was born after half a century of al-Halabi’'s death he
must have been influenced through the latter’s writings. His views on certain

controversial matters, such as rags, sama‘, dawaran, music ete. are given in his
above-mentioned work,
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While still on the subject of ritual prayers he continues :
03,mi Sl yoly ba I cludel 55 el led anes
Sl = 29303 b flo (el Gl 1 251 Gl e
Sl es ghe Gl b ol 2l Gl Flo (557 2
o3 &tle predSTie Ciw 0djenila e Gols aele (giled
o2
Geadgl 0I5 dBy Sl jlei audyl edesb auS
ol es ke HdaY
B — The Multaga as a Reference Book for QOadis

In the Ottoman state all legal cases were resolved in the shar
courts according to the principles of the Hanafite rite. Qadis would
therefore refer to the wellknown and accepted Hanafite works
and fatawa collections in order to adjudicate the cases presented
before them. Although gadis were free to use any text within the
rite, their choice was often circumsecribed by the availability,
practicability and popularity of the texts. Von Hammer enumerates
seven works which were regarded as being classical and cano-
nical: The Mukhtaser of al-Qudiiri, the Hidaya, the Wigaya, the
Eanz al-Daqa’iq, the Durar ol-Hukkam and finally the Multaqa’l-
Abhur. Von Hammer assumed, without providing any supporting
evidence, that

al-Halabi was probably asked by Sulayman to compile such
a book, just as, for example, Muhammad IT had asked Mulla
Khusraw to compile the Durar al-Hukkam?.

This theory has gained wide acceptance by scholars such as,
for example, Lyhyer, who characterised the Mullaga as :

19 Von Hammer, Staatsverfassung und Staatsverwaltung des Osmanischen
Reischs (Vienna, 1815) pp. 10, 11.
20 Ibid, p. 11,
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... 2 new code of law, therefore better adopted to the more
widely Moslem character which the empire had assumed..
Sulayman charged Sheykh Ibrahim with the task of prepa-
ring such a code®.

In another chapter he again repeats this assumption:

Before 1549 Ibrahim Halabi, the jurist, prepared by com-
mand of Sulayman the codification of the sacred law which
bears the name of Multaka al-Ebhur®.

Y. Meron quoting Hitti, also asserts that Ibrahim al-Halabi was
charged by the Ottoman sultan Sulayman the Magnificent with
compiling the Multage °l-Abhur*. However, al-Halabi makes no
mention of such a commission hy the government in his introduction.
Furthermore, the Muliaga, according to the account given in the
manuscripts, was completed on 23rd Rajab 923/11th September,
1517, and Sultan Sulayman’s accession to the throne was not until
17th Shawwial 926/30th September 1520. Thus, if there was any
commission by the government it must have been during the reign
of Sultan Selim I. In the light of this, Von Hammer’s theory seems
to be incorrect, probably as a result of the unavailability of manu-
scripts at the time. It is perhaps more surprising that this as-
sumption has been repeated uncritically by many scholars from
Lybyer to Meron*:,

21 Lybyer, The Government of the Ottoman Empire, p. 153,

22 Ibid., p. 318. -

23 Y. Meron, I’Obligation alimentaire enitre Epoux en Droit Musluman
Hanefite, (Paris, 1971) pp. 64, 65.

24 Meron adopts a very negative attitude towards the Multaga and makes
remarks such as «In fact, from the point of view of the development of legal
thought it is nothing but one more decadent text»... ete. (see «The Development
of Legal Thought in Hanafi Texts», p. 116) However, the author himself seems
to be ill-informed as to several basic facts about the Mulfega. For example, he
speaks of the Multaga as being «an abridgement, based on the Hidaya» (see
L’Obligation alimentaire ... p. 10) whereas al-Halabi defines the contribution of
the Hidaya as «a small piece» (nobdha) (see Multaga, p. 2). :
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In contrast to its relatively slow acceptance in the madrasas
of the Empire, the Multaga quickly achieved a certain popularity
among Ottoman jurists, as evidenced by the number of commen-
taires by gadis and muftis which began to appear almost immediately
after al-Halabi's death in 956/1549. These jurists were not bhound.
to the use of any presecribed legal reference work in the way that
Madrasa teachers sometimes were.,

On the section about the Ottoman shar’ code and ganiins Levy
writes:

In theory indeed, the Ottoman law was based on the shar‘
according to the Hanafi interpretation, the standard aut-
hority after the middle of the sixteenth century being the
Multaga al-abhur, compiled in Arabic, as were all the works
of figh, by Ibrahim al-Halabi, who died in 15492,

However, a more important cause for its quick and extensive
recognition among the gadis was the ordering of its materials and its
comprehensive nature®. This has been emphasised by many writers
on this subject:

It (the Multaga) owes its advantage partly to its greater
order and completeness and partly to the circumstance that
it dates from Sulayman’s time?*’,

Another writer on the Ottoman legal system considered that
the particular advantage of the Muliaga lay in its medial position
between the classical works, of which al-Qudiri’s Mukhtasar is given
as an example, and those modernist treatises as an example of which
he cites Ibn ‘Abidin’s Durr al-Mukhtar:

25 R. Levy, The Social Structure of Islam, (Cambridge 1969) p. 268.

26 An effort has been made to demonstrate to the reader this comprehen-
sive nature of the Multaga in Appendix B of the thesis, by comparing certain
chapters of the Multaga with those of its sources. A quick glance at this appendix
will demonstrate the fact that the Multaga contains all the information given in
its sources. The points which were omitted by al-Halabi are noted in the footnotes
but these omissions seems to be restricted to certain highly improbable or
unimportant cases and do not include any important principle,

27 Von Hammer, Op. cit. p. 11.
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We give preference to the treatise of Ibrahim al-Halabi,
known under the name of Multaga ul-Ebhodir, which holds
a middle path between these two extremes and which forms,
by virtue ‘of its clearness and simplicity, the most wi-
despread and the most highly esteemed treatise in Turkey®:.

The arrangement of the material in the Multaqa is far more
thorough and ordered than that of its predecessors. Therefore, it was
more convenient as a work of reference, and, since the Muliaga con-
tained almost all the information found in its sources, as a practical
handbook in a single volume, it rendered its predecessors largely
redundant. For this reason alone Von Hammer could claim that it
was «the most complete and best ordered work of the time®». This
completeness can be illustrated numerically. For example, while
al-Qudiari’s work, the Mukhtasar, is said to contain 12,000 cases
(mas@’il)*°, the Multaqga encompasses well over 17,000%.

There is no reason to doubt that the Multaqa enjoyed the sup-
port of the government and that its use by qadis and teachers was
encouraged presumably with the aim of implementing uniformity
of law in the state. We believe that the work was widely recognised
during Sultan Sulayman’s time, and almost all sources agree on this
point. A European writer on the Ottoman state commented:

The author [al-Halabi] comprised in it [the Multaga] all
decrees from the foundation of Islamism concerning the
various subjects of law and theology that had proceeded
from the doctors of law before his time. All points respec-
ting dogmas, Divine worship, morals, civil and political law
ete. are so immutably settled in this work as to dispense
with all future glosses and interpretation. Since the reign

28 A. Heidborn, Droit Public et Administratif de L’Empire Ottoman
3 vols. (Vienna, 1908) 1, 54.
29 Von Hammer, Op. cit. p. 11.

30 Hajjl Khalifa Mustafa b. ‘Abd Allah, Kashf al-Zunfin ‘an Asma al-Eutub
wa'l Funin, 2 vols. (Istanbul, 1360-62 AH.) 11, 1631.

31 M. Mawqifiti, Mawgiifat, 2 vols. (Istanbul, 1312 AH.) 1, 3.
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of Sulayman it has been regarded as an authority without
appeal®.

All the authorities who wrote on the subject pointed out the
comprehensive nature of the Multaga. Since it contained all the basic .
information given in its sources those who consulted the work did
not need to refer to any of them, at least in most cases, and this fact
rendered the duties of the gadi and mufii easier to perform, This
obvious point is also stated by D'Ohsson:

«This work the (Multaga) is written with clarity and preci-
sion which seldom makes it necessary for the lawyers to
refer to the previous canonic books upon which the new code
is entirely based®.

In this al-Halahi’s guidance to the «most sound» or «most cor-
rect» decision played an important role: such guidance gave a «moral
justification» to the lawyers of less knowledge and saved them from
struggling between two decisions. Von Hammer points out that the
Multaga gained popularity and recognition at the expense of its
predecessors, especially of al-Nasafi’'s work: «Since the time of Su-
layman, the Multaga has replaced the Kanz as a handbook for
gadis and muftis»®.

However, Professor Uzuncargili, with greater caution, does not
project its dominant position as far back as the sixteenth century,
writing that:

After the second half of the 1Tth century gadis began for-
ming their decisions according to the principles laid down

32 M.A. Ubicini, Lettres Sur la Turguie, English tra.nslatdon by Lady
Easthope (London, 1856), I, 139.

33 Tableaw Général, I, 22.

34 Von Hammer, op. cit.,, p. 27. Meron {op cit.,, p. 65) praises the conci-
seness of the Kanz and states that the Muitaga is lacking in this. As is shown
in the appendix B, the Muliaga contains a great number of articles which
are omitted in the Kanz. Especially with regard to the Multaga it would be
more accurate to describe this as «incompleteness» rather than «conciseness».
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in Tbrahim Halabhi’s Multeqa ’l-Abhur fi °’l-Furi’ al-Hanao-
fiyyae and its commentaries.

After. naming the sources of the work he adds :

Before the Multaga, the above mentioned works were used
for the same purpose.:Through this work, al-Halabi ren-
dered the duty of gddis much easier than it had hbeen
before?. '

Certainly by the beginning of the 19th century Thornton speaks
of the Multaga as being the «code of laws governing the Ottoman
Empire»*. Although clearly this is an exaggerated statement,
Thornton had spent some fifteen years in Istanbul at the end of
the 18th century, and his statement must reflect the pro:mnence
- of the Multaga as a law hook at that time.

As has heen noted, the Multaqa served a double role, not only as
a text-book for the madrasas but also as a handbook for gadis and
muftis. In fact the former factor must have influenced the latter gre-
atly, for as the modrase was a training ground for the legal career,
it was natural and more convenient for the students who had studied
the Multaqa, to use it when they obtained positions as gadis and muf-
t1s. We thus see that alongside its increasing use as a legal text-
book in the madrases, it achieved a growing popularity among the
gadis and muftis, and it seems reasonable to assume that these deve-
lopments were related. This popularity of the Multaga’ is reflected
even in the decisions of the Shaykh al-Islams, where it is one of the
most commonly eited sources.*”. However, at no time did the Multaga
dominate the study and practice of law to the complete exclusion of
all other texts and reference books despite to the fact that it achieved
a superior position as the most important legal work in the state.
Thus Savvas Pacha (d. ca. 1900) held that: «Jurists consider the

35 Ugzuncargil, Ilmiye Teskilaty, p. 115.

36 See T. Thornton, The Present Stale of Turkey, (London, 1807) pp.
91-92.

.37 See Muhammad b. Al;umad b. al—Shaykh Mustafa al-Kadisi, Natijat al-
Fatawa ma‘e’l-Nugil, Istanbul, 1265 A.H.
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Multaqa as-a base for codification of the laws»®, Liybyer adopts the
same attitude and describes al-Halabi’s work in the same manner:

The Confiuence of the Seas (the Multaga’l-Abhur) remained
the foundation of Ottoman law until the reforms of the 19th

century®

In the light of the information given by Ottoman scholars and
Western observers who actually spent some time in the Empire, we
can confidently say that the Mwitaqa was employed widely, and es-
pecially in the seventeenth century and onwards became a standard
Hanafite text, taking its place in the madrasas and being among the
most consulted legal works. Therefore «the generous esteem given to
the Multega» is not «grossly exaggerated» as suggested by Meron
(op. cit., p. 64). The very fact that some fifty commentaries have
been composed on the Multaga is enough to confirm and justify this
esteem. One of the recent authorities on Islamic law describes the
Bultaga as «one of the latest and most highly esteemed statements
of the doctrine of the school, which presents Islamic law in its final,
fully developed form without being in any way a code»*°.

We also can see the contribution of the Multags in the works
compiled by gddis and muftis, most of which were, most probably,
written as personal reference works rather than as text-books inten-
ded for a wider dissemination. A clear example of this can be seen
in a work by ‘Abd al-Latif b. Lutf, better known as Lutf Qadi (d. af-
ter 1224/1809). The work itself is entitled the Hadiyya* and covers
almost the whole area of figh. The author first presents the case in
Turkish, then cites the text in Arabic and gives its source. Besides
the Multaga other well-known Hanafite works also appear in this
work, hooks such as the Hidaye, al-Ashbah wa’l-Naz@ir, the Tatark-
haniyya, the Mukhtaser of al-Quduri, the Durr al-Mukhtar, ete. A
few examples of the Multaga’s use in the Hadiyya are as follows:

38 Savvas Pacha, Biude sur la theorie du droit musulman, 2 vols. (Paris,
1898) 1, 118.

39 Lybyer, Op. cit. p. 153.

40 See J. Schacht, An Introduction to Islamic law, p. 112.

41 The Hadiyya, 290 X 200 mm, 452 ff., compiled in 1224/1809, Ms. in the
possession of the author.
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In the nineteenth century we find the British authorities requ-
esting the Ottoman Sultan, presumably in his capacity as «Grand
Caliph of the Muslims» to provide a well-trained scholar who would
solve the disputes occurring within the Muslim community in the
Cape colony. Sultan ‘Abd al-Majid was to respond to this request by
sending a certain Abi Bakr Efendi** to London, whence he was sent
to Capetown. In 1869, a few years after his arrival Abd Bakr compi-
led a hook entitled the Bayan al-Din**, which is based on two langua-
ges, the text in Arabic and the commentary in «Cape Dutch» but in
Arabie characters. Although Abii Bakr was a renowned jurist capab-
le of issuing fatwas according to the four principal rites of Islam, his
commentary actually achieved its success in the region due to the
fact that it was based on the Mulfaqa, rather than as a result of his
personal prestige as a jurist. M. Brandel Syrier thus wrote :

It (the Bayan al Din) derives its authoritativeness from
the fact that it is a close copy of al Halabi's Multaga ... and
not from the fact that it was written by a recognised mufii.

This undoubtedly demonstrates the continuing authority of
the Multagi even in the second half of the nineteenth century, and
its influence on the various compilations on Islamic juridical prac-
tice*. The Multaga attracted the attention also of other Western wri-
ters on the Ottoman Empire, especially in the nineteenth century.
The Ottoman reforms of that period encouraged the interest of Wes-
tern writers and scholars and as a result we have a number of obser-
vations on the Ottoman judicial system, its canon law and its sour-
ces's. For example, J.L. Farley, after commenting on the reforms and
the position of non-Muslims in the Empire, states :

42 Abf Bakr Efend: b. ‘Umar, known as al-Khashnawi, died in 1880.

43 This works has been translated into English and edited with an intro-
duction by Mia Brandel-Syrier, under the name of The Religious Duties of Is-
lam as Taught and Explained by Abi Bakr Effendi (Leiden, 1960 and 1971).

44 M. Brandel-Syrier, op. cit., p. XXIV.
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Revered almost equally with the Koran, the Mulieka is the
civil, penal, political and military code of the Ottoman Em-
pire ...*

He then adds :

The Multeka, or digest of the Mahommedan Canon Law,
was written in Arabic by a Turkish lawyer several centuries
ago. It gives the decisions arrived at by the two great le-
gists of Sunni Mahommedanism, and is text-book and
authority in the law courts throughout Turkey. Indeed, all
Sunni legists in Turkey, and in other Sunni countries, study
this book, and make their references to it. Cadis and Muftis
take it, with other similar books, as a guide to their deci-
sions, as our judges consult the decisions of their prede-
cessors. It is, however, of a far greater authority than any
such decisions can be amongst ourselves; because it is a
fundamental principle in Turkey that no one, neither the
Sultan nor the Government combined, can change or abro-
gate the Canon Law of that country. The Sultan rules over
the Turks, but the Koran and the Multeka rule over the
Sultan?s, :

While this statement is certainly not without some degree of exage-
ration, it at least represents the view of a foreign analyst of Otto-
man legal practice, an observer who was struck by the importance
of this work in the period in which he was writing.

We may conclude by quoting the lines of the Turkish national
poet M. Akif Ersoy, which show that the renown of the Multaga has
spread over into the realms of poetry:

Sayisiz hddise var ortada tathik edecek;
Hani bir tane usul 4limi, yahu bir tek?
Boyle dvare dasiinceyle yasanmaz heyhat,
«Miiltekay» fikhinizin nami, usiliin «Mir’ats.
(Safahat, p. 418)

45 J.L. Farley, Turls and Christians, A Solution of the Fastern Question
(London, 1876), u. 155.
46 Ibid., p. 156.
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C — The Contribution of the Multaqa to the
Compilation of the Majalla

The 19th century Ottoman Empire witnessed several political,
social and military reforms, amongst which legal reforms occupied
much attention. Early in the century various attempts had been
made to change the structure of the courts or to introduce new legal
systems, but none of these was really successful. Above all, there
emerged a growing need in the Empire for a new codex to solve dis-
putes concerning trade between Muslims and non-Muslims. Such
cases needed to be heard in special commercial courts since non-
Muslims could not appear on equal terms with Muslims before
shar’i courts, but the judges in commercial courts did not have a
comprehensive knowledge of figh; as a result, it was agreed «to
have that part of figh that had reference to commercial tran-
sactions translated into a language which could be understood by
all and to make it into a codex»*’.

The first committee failed to complete the work which was
to be called Main-i Matin and was ultimately dissolved. The reason
for this failure was that most of the members of the committee
werée not themselves thoroughly versed in figh'®. Meanwhile there
appeared a movement to adopt the French Civil Code in the Empire,
but an opposition group led by Ahmad Jawdat Pasha' desired
that the shar’i provisions which were in harmony with the demands
of the times should be made into a compendium and used as shar’i
law in disputes involving Muslims and as ganiis (i.e. secular law) in
those involving non-Muslims. At the end of a series of discussions
a seven-member commission of experts in figh and other Islamic
Sciences was established under the chairmanship of Jawdat Pasha®;
it was requested to compile a codex using the basic Hanafite texts.
The introduction and the first chapter of the new codex, entitled

47 A. Cevdet Pasa, Tezdkir, I, 62, translated in S.A. Mardin, «Some. Ex-
planatory notes on the Origins of the ‘Mecelle’», (in the MW, LI, 1961, pp.
189-196 and 274-279) p. 275.

48 See Tezdkir, I, 63.

49 On him see E. Mardin, Medeni Hukul Cephesinden Ahmet Cevdet
Pagsa, Istanbul, 1946.

50 E. Mardin, op. cit.
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Majalla~i Ahkam-i ‘Adliyya were completed in 1869; the last chapter
was concluded in 1876. The aim was to produce «an easily under-
standable work on the practical aspects of the shari’a in relation
to transactions amongst individuals, containing only agreed opinions
and free of matters of dispute which could be used by everyone as
a guide to his own conduct of affairs and which would benefit the
members of the courts and government officials»®. Another point
was that modern conditions of manufacture, industrial organi-
sation and the customs prevailing in society had to be taken into
consideration by the committee in selecting the most suitable views
of the Hanafite lawyers with reference to current affairs and practi-
cability.

The Majalla was derived completely from Hanafite sources and
in its compilation the Mulfaqa and its commentaries, Majma’ ol-
Anhur and the Mirwaho were used extensively.

The contribution of the Multaga to the Majalle may be seen in
every chapter and many of the definitions are directly derived from
it. About 270 articles were taken from the Multwga and Majma’ al-
Anhur and another 80 were also partly derived from them. As
shown in the table** the Multaga and the Majma’ al-Anhur contribu-
ted the largest proportion, more than 20 %, and they are followed
by Fataway-i Hindiyya and Durr al-Muhtar contributing 10 % and
8 % respectively. This fact demonstrates beyond any doubt the im-
portance of the Multaga and its place in the Ottoman Empire®. The
main reason for this extensive borrowing would seem to be that the
concise style of the Muliaqga was very appropriate for such a com-
pilation. It was possible in many cases where it is quoted to take
an article and translate it into Turkish as it stood®. In some cases,

51 See ¢Majalla Madbatasi», quoted in Mas‘id Efendi al-Qaysari, Mirat-u
Majalla-i Ahkam-1 ‘Adliyya (Istanbul, 1302 A H.), p. 4.

52 See the thesis p. 338.

53 This information is based on Mir'at-u Majalla, a study of the sources
of the Majalle by a former mufii of Kayseri Mas'id Efendi. This work was prin-
ted in 1302/1884-85 i.e. within nine years of the promulagtion of the Majalla
and appears to be a most reliable source.

54 For examples see articles 167, 673, 837 etc.
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naturally, the information had to be modified slightly, expanded or
shortened in the process of establishing a principle in Turkish®,

Since the Multaga had itself been derived from six basic Ha-
nafite texts and was considered entirely reliable, it was sﬁfficient
for the commission to consult it on many matters without the
necessity of going through its sources. Indeed this point emerges
clearly from Mir’at-u Majalla since the sources of the Multaqa were
used rarely. Of the sources, the most frequently occurring is the
Hidaya which contributed only about 1% of the contents of the
- Majalla. Others, the Majma’ al-Anhur, the Mulkhtar, the Kanz and
the Mukhtasar are mentioned only a few times.

Moreover, under the system of education in that period, every
member of the commission had probably studied the Multaqd;
and some of them being teachers in the madrasas, were most pro-
bably using it in their classes. Jawdat Pasha in his Tezdkir men-
tions the Multaqa as one of the basic books he studied in figh*®
and most presumably it was the foundation for his knowledge in
this field. Professor Mardin, in his comments on the education and
career of Jawdat Pasha, says that the latter was always encouraged
and advised by his grandfather to join the “Imiyya. He then states
that Jawdat Pasha studied figh books such as Halabi®® and the
Multaga and comments : «The Multaga is a ‘solid text’ (matn-i
matin) which deals with all cases of figh»®*, The widespread use
of this text throughout the Empire ensured that the new code based
upon it, the Majalla would not seem too innovative and unfamiliar
to jurists working outside or at a distance from the capital.

To illustrate the manner in which the Multaga was incorporated
into the Majalle, the following examples may be cited :

55 See articles 169, 497, 708, 1000 etc.

56 A. Cevdet Pasa, Tezdkir, IV, 4-5.

57 Le. al-Halabi's Ghunyat Muiammalli, which is usually referred to by
this title.

58 E. Mardin, op. cit., p. 12.



412
I. Kitab al-Buyi©
Article 167 :
| ol daxie ag dbl did 5 Ol
«A sale is constituted by an offer and an acceptance.»
Jdsd 5 Ol (Aaal) daxy
Multaqa, Kitab al-Buyi, p. 107.
Article 169 :
_)}'J_" d\‘..u:.wl Gp&\a.:.p LB“’L" l.l_;f'l L.J_}b;.il (JJ..S 9 L_:Jl::-..._:"l
«The past tensé is generally used for the offer and acceptance.»
S ol 5&..«?{6,5&1@1; Jsd 9 leub daxy o
Multaqa, Kitab al-Buyi®, p. 107.
Article 268 :
Lg.hﬂ 0340 OJ.:.&:J.M\; u.‘.l:,-Lf:T O'Y}'l 0gas a..b:)_}}\
255 HsF b Kozl adis 2Bl O g

«A seller is compelled to clear a tree by picking its fruit, at the
time of delivery of the tree, having fruit upon it.»

575 0l izl Y1 il o el Y

Multaga, Kitab al-Buyi‘, pp. 108-109.
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II. Kitab al-Ijara

Article 497:

d-l Gyl (ol Lk Hle (S 03 o)l (5l e
0553l Gl st OST 535 03 oKl 5 b b
sl Sl jlecal 5l

«As in a contract of sale, so in a contract of hiring, a stipulation
giving an option is permitted; and a letting and hiring, on the con-
dition that one of the parties or both should have an option for so
many days, is allowed.»

el 5 43 0l b2l jle (Bl VI o)) s oty
Multaga, Kitab al-Ijara, p. 161.
III. Kitab al-Kafala

Article 648 : _ _
Clie 4 dli asl 28 b o Lyl (gp Gl sudlis”
23!

If in a guarantee, the principal debtor Is granted immunity, (the
debt) is then transferred to the guarantor [i.e. the kafale contract
becomes hawala.]

B do 150 Y1 alusl 5 aiS” 0 18 ol Al UM
e Ay O_,.ﬁ?.'e J.:.a'YI

Multaqa, Kitab al-Kafala, p. 123.
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1IV. Kitab al-Hawala
Article 673 :
J‘J"f“":il JEJ %03 JS‘J Odied L g

«Hawala is to make a transfer of a debt from one debtor account
to the debtor account of another.»

s 4l e gpr ol 4 (A1)
Multaga, Kitab al-Hawdla, p. 121.
V. Kitab al-Rahn
Article 706 :
oad bbb ol damia oy dbl ded g Ol Elipe 5 aly
g Oy eludll 5 ol ade "y ol e 5Y 5 pled amditedly
23k ol

«The pledge becomes a concluded contract by the offer and accep-
tance of the pledger and pledgee. But until it is received, it is not
complete and irrevocable. Therefore the pledger, before delivery
can renounce the pledging.

e Al G 5 o 5 oy iy (g 1)
e 0 B8 136 Al S e e 0) ALl
Multaqa, Kitab al-Rahn, pp. 197-98. |
VIL Kitab al-Hiba
Article 837 :

23l plad dbl o2 g ddnis bl s 5 el 4
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«A gift (hiba) becomes a valid contract by offer and acceptance,
and is completed by receipt.»

Sl 5 5 s 5 Doy (3d1) et 5
Multaqa, Kitab al-Hiba, p. 158. '
VI. Kitab al-Wadi‘a
Article 763 :
UL Ol Pl waeaS” ) Ol Lad am
Wadi‘a is property left with someone for safekeeping. -
BT & g Lisd Gl e S b dusyll
Multaqa, Kitab al-Wadi‘a, p. 156.
IX - Kitab al-Hajr wa’l -Ikrah wa’l- -Shuf‘a
Article 1000 :
(ovdid 4y 59l 85Ty oSS0l y gt S Eludie Ggpike
5951 QL1 Oddle liwg 8™ Jand OY 51 0 5Y
During the time when an insolvent debtor is under prohibition
both himself and those whose maintenance is supplied by him, are
supported out of his property.
wads asli e e g ade Al b e 540
Multaqa, Kitab al-Hajr, p. 172. :

X - Kitab al-Sharika
Article 1338 :
codb gl Qs 258 Eliale
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It is a condition that the capital be some kind of silver or gold
money.

A1 Al W Do Yy Liglis maasY
Multaqa, Kitab al-Sharika, p. 104.
X1 - Kitab al-Wakala
Article 1528 :
o8l e Fo (LS &Sy ali s CliSTse
By the death of the principal, wakil of the wakil is also discharged.
Jods G Y Y1 Sl STy GBI 017 Jsp 031 0k
(S I3V Coges OY jmig 5 GgmY g Al
Multaga, Kitab al-Wakala, p. 140.
XIII. Kitab al-Iqrar
Article |
£ eSS S hadis €335 G G Come O3
0P U 05l Gl amed el Jl= EliduesS OVl
o588 @B 4500 Ao O Gl aized a3l (o

«Debts contracted in health take priority over debts contracted in
sickness.

That is to say, the debts of a person, whose estate (taraka) is
in debt, which attach to his debt while in a state of health, are made
to take precedence over his debis which attach to his debit by
virtue of admission made while in a state of mortal sickness.
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o Ol g sl B e oy 40 3 4] Log s
W e e SO 54 w3
Multaqa, Kitab al-Iqrar, p. 149,
X1V. Kitab al-Da'e;vﬁ
Artiele 1623 :
@ f 9 ol sl g (e G awl Hlee 4 el
Chysgd g il 35 b gudm )l 39 g BBy sedle b
S5 Ghewl ly Josos 5 L 5 AT aml Dl glleo
oY eyl

«If the subject matter of the action is immovable property it is
necessary at the time of the claim, or when evidence is given, that
its town or village, or quarter and street and its four or three
boundaries, and if there are owners on the bhoundaries their names
and those of their fathers and grandfathers be stated.»?

Aoy V) sgdel g dlsedl g JE ST5 e (Gladl (8) ad WY
ol 1 3 sl sl B30l 5 ol S
Multaga, Kitab al-Da‘wa, p. 142.
XV - Kitab al-Bayyinat wa’'l -Tahlif
Article 1762 :
o g L 8 ol en N oy 51
. 99 oS (e Eloyl (5925 03l Jawnl oDl

1 This is the first part of the article 1623, the second part is based on the
information borrowed from Durar-u Ghurar.
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«The evidence of the greater is preferred. For example, when the
seller and buyer differ about the amount of the price of a thing
sold, the evidence of the claim for the greater is preferred.»

Oy omn b o5 o ol mall ol el a8 8 ikl
casl il Czels Lay
Multaqa, Kitab al-Bayyinat wa Tahlif, p. 143.
XVI. Kitab al-Qada
Article 1795 : g
Colgs L?fd.&b)b; DR el eaaf 2 e rfl:—-
odlenl Ol U > 5 Jladl ool )l
«The judge must abstain from all actions and deeds which will

destroy the majesty of the court, like buying and selling and joking
during the sitting of the court.»

C_jl».g'yj ade 3 ko g ( rfl;l—i ) G.{Y}
Multaqa, Kitab al-Qada’, p. 128.



